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PILBARA PORT ASSETS (DISPOSAL) BILL 2015 

Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Simon O’Brien) in the 
chair; Hon Michael Mischin (Attorney General) in charge of the bill. 

Clause 29: Offence of disclosing information — 

Committee was interrupted after the clause had been partly considered. 

Hon KATE DOUST: My question is about clause 29(3), which refers to a person obtaining information 
connected with a section 10 disposal, and in the third line the phrase “if, without lawful excuse” is used. My first 
question to the Attorney General is: who determines what a lawful excuse is for the purposes of this clause? 

Hon MICHAEL MISCHIN: A court. 

Hon KATE DOUST: I am wondering whether the Attorney General could perhaps give us some examples of 
what, in this circumstance, might be a “lawful excuse”? 

Hon MICHAEL MISCHIN: Examples might include a corporation disclosing the information to one of its 
officers who is not restricted by the provisions surrounding confidentiality; or a person disclosing or obtaining 
the information due to some authorisation, justification or excuse prescribed by law—for example, the 
Auditor General, or members of a parliamentary committee—things of that nature. 

Hon KATE DOUST: I am curious to know where the media fits in when these types of arrangements are being 
looked at. A number of journalists follow these arrangements very closely. Where do they stand if they have 
access to the information and then report upon it as part of what they would see as being in the public interest? 
Would that be a lawful excuse in that circumstance? 

Hon MICHAEL MISCHIN: If a journalist obtains the information from or through a bound recipient from, say, 
a bidding team, and publishes that information, they will be committing an offence. 

Hon KATE DOUST: Sometimes, as the Attorney General knows, things drop off the back of a truck for 
journalists. They may have information provided to them by a reliable but unknown source, if you like, and they 
may report upon that. Where do they stand? 

Hon MICHAEL MISCHIN: I have never known information to literally “fall off the back of a truck”. If what 
you mean is that it has been stolen or otherwise unlawfully or confidentially obtained from so-called informed 
sources that journalists claim to have, if the information has not been lawfully obtained, they have committed an 
offence. Whatever the source, if they have a lawful excuse for having the information, they will not have 
committed an offence. The member will be aware that there are provisions for protecting sources, but they 
cannot protect people against committing an offence in obtaining that information. Journalists may not be bound 
to reveal their source, but there are also public interest considerations hedged around those protections under the 
Evidence Act 1906 that were introduced back in 2011. Without analysing a particular factual circumstance, that 
is about as far as I can take it. 

For completeness, Hon Robin Chapple asked something about continuing offences. Each disclosure of 
information is a breach of the proposed section. There is no continuing offence as such because when we talk 
about the disclosure of something, it is an act that occurs on one occasion, unlike certain other offences such as 
keeping taps running from day to day, which can be regarded as a continuing offence. Disclosure of information 
is disclosure of information; it is an act and would not involve a breach. Each disclosure of information would 
involve a separate breach and be charged accordingly. 

Hon STEPHEN DAWSON: Clause 29(2) reads — 

A bound recipient commits an offence if the bound recipient breaches the agreement or duty referred to 
in subsection (1)(b). 

Penalty for this subsection: a fine of $200 000. 

Clause 29(3) also carries a penalty of $200 000. Can I ask the Attorney General how that $200 000 was arrived 
at and whether it is the same figure used by the government in other legislation? 

Hon MICHAEL MISCHIN: It is my understanding that the penalty is consistent with those prescribed in other 
pieces of legislation of a similar character—for example, those found in section 29 of the Perth Market (Disposal) 
Act and section 29 of the Gas Corporation (Business Disposal) Act. The Dampier to Bunbury Pipeline Act has 
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a lower penalty of $100 000. There is no science to the setting of these penalties; it is simply a matter of judgement 
as to what would be a sufficient sanction based on a level of consistency across other legislation at the time.  
Hon ROBIN CHAPPLE: Firstly, on this offences issue, if one of the tenderers, found to be a legitimate tender, 
was on the short list and happened to represent another country, how can one ensure that the information 
provided will be constrained within the context of this offence of a bound recipient? Secondly, is some of the 
information that might be disclosed to an international buyer not potentially information that could be subject to 
a federal security concern? How would that be dealt with within the context of a disclosure? I refer obviously to 
the Darwin issue. 
Hon MICHAEL MISCHIN: Any act or omission by a corporate entity within Western Australia or by a person 
who is in Western Australia would be covered by Western Australian law; it would be an offence against WA 
law. Otherwise, contractual obligations may be breached—hence actionable by way of damages. Treasury will 
consult the Foreign Investment Review Board regarding any bidder, and consultation will take place with the 
Department of Defence. 
Hon ROBIN CHAPPLE: If the first proposition or component the Attorney General mentioned was a foreign 
bidder, how would we ever know whether the information contained in that legitimate tender was ever used for 
either commercial benefit, because it is outside Western Australia, or for security-related matters, because 
the port of Port Hedland is an incredibly important strategic asset to not only Western Australia but also the 
whole nation? 
Hon MICHAEL MISCHIN: Firstly, the sort of information that will be disclosed is only that information that 
will be relevant to the ability of the proponents to conduct negotiations with due diligence; it is not just an open 
invitation to ransack through whatever data is being held by the government. That will be balanced against what 
is considered to be legitimate information to enable a proponent to make a sensible bid, against simply curiosity. 
There will be consultation with the Department of Defence regarding the sorts of information if there is any 
question of it. The issue the member raised regarding the potential misuse of information is not something that is 
simply confined to foreign companies. An Australian company might potentially misuse the information. The 
same considerations apply — 
[Interruption.] 
The DEPUTY CHAIR (Hon Simon O’Brien): Minister, you have the call! 
Hon MICHAEL MISCHIN: I have a musical accompaniment! 
Several members interjected. 
The DEPUTY CHAIR: Order! There are all sorts of interjections; the minister has the call. 
Hon MICHAEL MISCHIN: Where was I? 
The sorts of considerations are those not unknown to commercial organisations or indeed government in 
negotiating contracts. There is nothing novel about this particular contract. The same practices, safeguards and 
considerations will be applied. I should add that we are not selling off Port Hedland port; it is simply a particular 
component of it for the purposes of managing it better. 
Hon ROBIN CHAPPLE: I have one further question in this area. After discussions with the Department of 
Defence, as the minister pointed out he would need to do, would there be any likelihood that the information 
provided to an offshore tenderer—another country or whatever—would be in any way different from the 
information provided to local tenderers? 
Hon MICHAEL MISCHIN: I would expect that if it was thought proper, the same information disclosed to an 
Australian proponent would be disclosed to any foreign interest. If we are going to try to have a sensible piece of 
bidding, everyone should have access to the same information. But as I emphasised, it is not simply carte 
blanche to get access to anything that the government might hold. The information that will be provided will be 
that information that the government considers appropriate to disclose in order to facilitate negotiation and 
ultimately a bid. 
Clause put and passed. 
Clauses 30 to 33 put and passed. 
Clause 34: Acquirer’s powers and duties — 
Hon MARTIN PRITCHARD: During the discussion on clause 1, I raised a concern of the government 
receiving, perhaps, an extraordinarily good bid. At that time, that was seen as a positive. My concern raised 
during that discussion was that it would put pressure on the purchaser to claw back that money plus a reasonable 
profit. That is one concern. Clause 34 raises the other side of that concern; that is, another way in which 
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a purchaser could improve its profits would be to reduce the services that it provides. To me, clause 34 suggests 
that the duties of the purchaser are the same to the extent prescribed in the regulations. Can the minister confirm 
that the regulations would not in any way, shape or form reduce the obligations of the purchaser? 
Hon MICHAEL MISCHIN: The provisions of clause 34 apply to the subsidiary that I was talking about. 
Although it holds control of Utah Point and its assets, it is obliged to carry on in the same manner as the 
port authority. 
Hon MARTIN PRITCHARD: The clause states, “To the extent prescribed by the regulations …”. Can the 
Attorney General explain what that means? 
Hon MICHAEL MISCHIN: It is to be able to refine, on a case-by-case basis, the sorts of powers, 
responsibilities and obligations to which the corporate vehicle—the subsidiary—ought to be subject. With 
reference to the port authority regulations, for example, those that are applicable to the whole port would not 
necessarily be obligations imposed on someone who is administering part of the port. The corporate vehicle may 
be subject to and required to comply with regulations 1, 2, 3 and 4 and not others that are simply not relevant to 
it and would remain the responsibility of the port authority. 
Hon MARTIN PRITCHARD: Would those regulations have oversight from Parliament in any way? 
Hon MICHAEL MISCHIN: Like any other set of regulations, they would be subject to disallowance by 
Parliament. 
Hon MARTIN PRITCHARD: Will the regulations encompassed in clause 34 be tabled in Parliament? 
Hon MICHAEL MISCHIN: Yes. 
Hon MARTIN PRITCHARD: Just to confirm that, will the regulations mentioned in clause 34 be tabled in 
Parliament and be subject to disallowance? 
Hon MICHAEL MISCHIN: Like any other set of regulations, yes, they will. 
Hon ROBIN CHAPPLE: On behalf of the Standing Committee on Legislation, I would like to thank the 
minister for the position he just stated. The Standing Committee on Legislation made a recommendation to bring 
that request to the Committee of the Whole. It certainly resolves a concern that the committee had. I would like 
to thank the minister, which I do not often do—that is really good. 
Hon Michael Mischin: You should do it more often! 
Hon ROBIN CHAPPLE: I will do it again if the minister wants me to. 
Hon ADELE FARINA: If all the powers, duties, rights and obligations will not be passed on to the acquirer, 
would the Attorney General please explain which powers, duties, rights and obligations are likely to be retained 
by the disposer? 
Hon MICHAEL MISCHIN: The acquirer is the corporate vehicle to which assets will be transferred under the 
section 10 transfer orders. The sorts of regulations, for example, that might not be applicable to its function 
would be things like the harbourmaster requirements under the port authority regulations. I am sure that an awful 
lot of other regulations are applicable to those who manage a port but not a particular facility within that port. 
Hon ADELE FARINA: The clause states — 

… in respect of the port asset or associated SC asset that the disposer would have had if the disposal 
had not occurred. 

Are we able to get from the Attorney General a complete list of powers, duties, rights and obligations of the 
disposer of the port assets? 
Hon MICHAEL MISCHIN: No; they are not available. They have not been drafted yet. It would not be routine 
to start drafting regulations of that complexity until the legislation has passed. 
Hon ADELE FARINA: I did not ask for a list of the powers, duties, rights and obligations of the acquirer; 
I asked for the powers, duties, rights and obligations of the disposer. I suppose they are written somewhere. 
Hon MICHAEL MISCHIN: I understand that they can be found in the Port Authorities Act 1999 and the 
Port Authorities Regulations 2001. 
Hon Adele Farina: Thank you. 
Clause put and passed. 
Clause 35: Application of written laws to acquirer — 
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The DEPUTY CHAIR: I will give the call to Hon Robin Chapple, who I think might seek to move an 
amendment. 

Hon ROBIN CHAPPLE: Can I deal with the clause first before I move the amendment? 

The DEPUTY CHAIR: Yes, of course you can. 

Hon ROBIN CHAPPLE: Thank you. Obviously, the Standing Committee on Legislation had significant issues 
with this clause. I may need to go through some of those with the minister first. Clause 35 provides that any 
applicable written law that applies to the disposer, as defined in clause 3 of the bill, is taken to apply to the 
acquirer of Utah Point. Clause 35(1) defines “applicable written law” and states — 

(a) means a written law (other than this Act) that applies to or in relation to, or refers to, the disposer; 
and 

(b) includes a written law that, by operation of this section, applies to or in relation to, or refers to, the 
disposer. 

The committee noted that this clause is similar to the effect of clause 34 in that it provides that legislation, as 
defined in the clause, will apply to the acquirer to the extent prescribed by the regulations and with the changes 
that are prescribed by the regulations or are otherwise necessary or convenient for the purpose of this provision. 
Interestingly, Treasury advised that it is not the intent for the regulations to amend primary legislation. It is 
intended that the application for primary legislation be extended and that this is the usual provision of legislation 
for the purpose of divestment. The committee noted that the act or regulations that apply to the Port Hedland port 
authority are taken to apply to the Port Hedland port authority subsidy to the extent of the Port Hedland port 
authority subsidiary’s interest in the relevant asset. We come back to the key issue of the purpose of Utah Point. 
Over time—I want to raise some other matters in a minute—can the direction or the intent of the establishment 
of Utah Point be diminished in any way, shape or form as a result of clause 35? 

Hon MICHAEL MISCHIN: No. 

Hon ROBIN CHAPPLE: I thank the minister for his unequivocal response—no. Can the minister broaden his 
response a bit? I think the chamber would benefit from that. 

Hon MICHAEL MISCHIN: I think the crystal clarity of what I said would be diminished if I were to expand 
on it! As I explained during my second reading reply, this relates to a transition period between the transfer of 
the assets—assets that the Port Authorities Act 1999 envisages are held by the Pilbara Ports Authority but will 
now be held by the subsidiary established to manage those assets. The current laws do not provide for that sort of 
situation. What is proposed by clause 35 is to cater to that transitional period; and, after that, it is exhausted. It 
allows for the subsidiary to deal with matters that might ordinarily be contemplated as part of the responsibilities 
of the port authority but might need to be tempered, changed or modified in some particular way, or even 
applied, in order that the subsidiary can do its job of controlling the assets pending the disposition. It is very 
limited in operation. The complaint that was made by the committee, as I understood it, was that this was 
a Henry VIII clause and was by definition bad. As I have, hopefully, indicated, the use of a Henry VIII clause 
within particular confines is neither unusual nor offensive. That has been recognised by the High Court. This 
clause has a very limited application and life in order to address something that has not been foreseen previously 
but might require flexibility to achieve the ends and the policy of the bill. 

Hon ROBIN CHAPPLE: I understand that this will not affect the Port Authorities Act. However, the 
establishment of Utah Point was specifically to provide for junior or small miners. Is there anything within the 
components of clause 35 that may diminish or alter the effect of the establishment of Utah Point in terms of its 
operation for junior or small miners? That is the point I am trying to get to. 

Hon MICHAEL MISCHIN: It retains the current legislative regime but substitutes the subsidiary for the port 
authority. Therefore, it makes no changes in that regard. My understanding from the advice I have been given is 
that originally the facility was not established solely for the use of minor miners—in fact, I think the original 
allocation was to BHP—but it has transformed over time into a facility that is available for the junior miners. Its 
original establishment was not limited in that regard—it was predominantly, but not exclusively, for junior miners. 

Hon ADELE FARINA: I am having difficulty hearing the Attorney General. Did the Attorney General just state 
that Utah Point was not established for the purpose of providing a berth for the junior miners? 

Hon Michael Mischin: Not exclusively. 

Hon ADELE FARINA: Could the Attorney General please explain to this chamber what the terms and 
conditions were for the establishment of Utah Point? 
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Hon Michael Mischin: It was predominantly — 

Hon ADELE FARINA: Could the Attorney General stand and put it on the record, please? 

The DEPUTY CHAIR: Minister, we are having a problem with the microphones. Perhaps members could assist 
by keeping background conversations to a muted roar. Minister, you have the microphone. 
Hon MICHAEL MISCHIN: My understanding is that it was originally predominantly, but not exclusively, for 
junior miners, and there had been an allocation to BHP in the early stages. 
Hon ROBIN CHAPPLE: Minister, I have some knowledge. When BHP developed the tunnel system that was 
to go through that area, the area was gazetted for BHP but not for laydown. It was gazetted for BHP for 
a transmission process, because the tunnel goes directly under that site. That then moved on to further conveyors 
and stockpiles that were much further away. Therefore, although BHP did have an interest in it, it was never for 
laydown. I make that very clear. Alannah MacTiernan, through her involvement in re-establishing that port, 
determined that it would be for the juniors. One of the juniors was in fact the magnetite mine at Woodie Woodie 
and it would get the magnetite off berth 3 and thereby stop the carcinogens from going over the west end of 
town. That was one of the specific reasons for the establishment of Utah Point. It was made very clear during the 
debate on what we refer to as “community by design”—which is a program that was initiated up there—that that 
is what the port was for. I just provide the minister with that advice. 
Hon ADELE FARINA: Would the Attorney General be able to table any documentation to support his 
statement that Utah Point was not established predominantly for the junior miners? 
Hon MICHAEL MISCHIN: I am informed that that was dealt with in the Treasury submissions to the 
committee during the course of its hearings, and supported, I think, by documentation at that time, and by the 
Pilbara Ports Authority. 
Hon ADELE FARINA: In that case, the department has already accessed those documents. Would the 
Attorney General be able to table those documents for the purposes of those members of this chamber who are 
not members of the committee and have not had access to those documents? 
Hon MICHAEL MISCHIN: I do not know whether we have those documents here, but they are publicly 
available. I do not propose to table documents that are available publicly and that have been made available to 
Parliament through one of its committees. 
Hon KATE DOUST: Picking up on the comments made by Hon Adele Farina, when we go back and look at 
information in the report and other information that has been provided to a number of members from the 
Association of Mining and Exploration Companies, and to the original press releases—I think there was one 
from Hon Ken Travers and others from former Ministers for Transport—all the discussion was around building 
this facility for the benefit of junior miners current and into the future. Hon Adele Farina has asked for 
clarification via documents to establish that the Attorney General is saying something different. I am a bit 
perplexed that the ground has shifted. 
Hon Michael Mischin: It has not shifted. We are talking about clause 35, not the policy of the bill. 
Hon KATE DOUST: The Attorney General is saying that it was not built just for — 
Hon Michael Mischin: I am not now saying. 
Hon KATE DOUST: You are. 
The DEPUTY CHAIR: Order! Hon Kate Doust can continue her remarks. 
Hon KATE DOUST: Thank you, Mr Deputy Chair. 
Hon Adele Farina made a reasonable request for the minister to provide that advice or information via 
documents. I do not understand why the Attorney General cannot provide that information. 
Hon MICHAEL MISCHIN: This has nothing to do with clause 35. The documents are available to Parliament 
and publicly and have been made available to the committee. If the honourable member thinks that they are in 
any way relevant to the debate on clause 35, she is welcome to look them up. I am not now saying something 
that has shifted our position. It is irrelevant to this particular clause, but to the extent that it has anything to do 
with it, the information has been provided to a parliamentary committee. 
Hon ADELE FARINA: As the Attorney General will know, if the committee has deemed those documents to 
be public and has published them on its website, we are able to access them. If it has not done that, there is no 
capacity for us to access documents that have been presented to the committee. The Attorney General also stated 
that the documents are available publicly. Will the Attorney General tell me where I can find the documents if 
they are available publicly, other than telling me to go to the parliamentary committee? 
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Hon MICHAEL MISCHIN: If the honourable member had paid attention, I told her that the documents had 
been presented to the parliamentary committee and I am informed that they have been made public by that 
committee. 
Hon ROBIN CHAPPLE: I understand that when the minister launched Utah Point, it was identified that Utah 
Point was for the juniors. I think the former minister might be somewhere in the chamber carrying out urgent 
duties. It would be interesting to know whether the Attorney General concurs with the former minister about 
Utah Point being set up purely for the juniors. 

Hon MICHAEL MISCHIN: I do not propose to get into a peripheral debate. What has been said on the record 
has been said on the record. If the honourable member is interested in the history of this particular facility, he 
knows where to find it. It has been provided to the parliamentary committee and others have commented on it. 
I am not quibbling with the purpose to which it is put or the purposes to which the government wishes to ensure 
that it will continue to be put, which has been preserved by the legislation. There is no change in position. I have 
made the government’s position clear on numerous occasions as has the Treasurer in the other place. 
The DEPUTY CHAIR: Two questions have arisen. I will give some brief guidance on clause 35 but, firstly, the 
question as to whether the Chair should be involved in the debate sometimes comes up because acting Chairs and 
acting Presidents, like other members in this place, have multiple roles in parliamentary processes. Typically, to 
avoid any conflict, the normal thing that happens is that any former minister is simply referred to in the third 
person, very remotely, and of course it would never be done for the Chair at the time to involve him or herself in 
debate and, of course, no member would ever seek to involve the Chair in debate. That is the first thing. 
Secondly, I remind members that the question is that clause 35 stand as printed. Clause 35 contemplates the 
matters raised within it, which are before us. It allows, and I have allowed, a fairly lengthy and far-reaching 
debate into a range of peripheral, but nonetheless relevant, matters. But it is the case that we are considering 
clause 35 and even though other important questions may have arisen in the course of that consideration, we 
have to come back to clause 35 and the question that it stand as printed. 
Hon ROBIN CHAPPLE: I will bring my comments directly back to clause 35 and to report 33 of the Standing 
Committee on Legislation. The committee found — 

3.70 Despite the explanation given, the Committee is of the view that clause 35 is a Henry VIII clause: 
Extending the application of primary legislation by regulation is, fundamentally, amending the 
application of that primary legislation. 

3.71 The Committee is concerned at the use of Henry VIII clauses in bills generally and reiterates 
the comment that it has previously expressed: 

The House generally considers Henry VIII clauses objectionable, only passing such 
clauses when they have a cogent justification and are limited in scope and longevity 
or, on limited occasions, provide a mechanism for increased Parliamentary scrutiny 
of the subsidiary legislation made under them. 

3.72 The Committee further notes the following specific concerns regarding clause 35: 
• the primary legislation (called ‘applicable written law’ in the clause) that the regulations 

will override are not specified in clause 35 
Can the minister advise why they were not specified in clause 35? 
Hon MICHAEL MISCHIN: It involved primarily the Port Authorities Act 1999 and the regulation made 
thereunder, otherwise no exploration of all the written laws that might need to be modified has been undertaken 
nor would it be practical to do so. 
Hon ROBIN CHAPPLE: The committee report continues — 

• the regulations that are made have the power to dictate the extent to which the applicable 
written laws will apply and will prescribe any changes to the applicable written laws that 
may be ‘necessary or convenient’ for the purposes of the bill. 

The use of the word “convenient” is interesting. I can understand the use of the word “necessary”, but what does 
“convenient” entail? That seems to be extremely broad and could literally be anything. I got a gesture from the 
Attorney General indicating no. 
Hon MICHAEL MISCHIN: I will keep it short. There is nothing unusual about that form of words. 

Sitting suspended from 6.00 to 7.30 pm 
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Hon MICHAEL MISCHIN: Hon Robin Chapple asked about the use of the word “convenient” and the 
broadness of that particular term. It is a standard term used in a regulation-making power. I draw the member’s 
attention to clause 47 of the bill, for example, which provides — 

The Governor may make regulations prescribing matters — 
(a) required or permitted to be prescribed by this Act; or 

Of course, that would refer to specific regulation-making powers in the legislation for specific purposes — 
(b) necessary or convenient to be prescribed for giving effect to this Act. 

It must be borne in mind as a basic principle of statutory interpretation that any reference to regulation-making 
powers that are necessary and convenient must be attached to or referable to the purposes of the legislation and 
not beyond it. 
Hon ROBIN CHAPPLE: In finalising the committee’s comments on clause 35, I go back to the committee’s 
finding, which states — 

... that clause 35 of the Bill is a Henry VIII clause and does not subject the regulations made to any 
effective Parliamentary scrutiny but instead purports to override primary legislation within insufficient 
clarity or intent. 

Recommendation 13 of the committee states — 
... during the Committee of the Whole stage of the Pilbara Port Assets (Disposal) Bill 2015, the 
Treasurer amend clause 35 of the bill to remove the Henry VIII clause. 

I am assuming that the Attorney General will not move an amendment to that effect. My colleague 
Hon Lynn MacLaren had an amendment on the notice paper to delete the lines. We have subsequently 
determined that we will oppose the clause. I am just letting the Attorney General know that we will not be 
moving the amendment as it stands; we will just be opposing that clause. I have taken advice on that. 
Hon MICHAEL MISCHIN: I understand that position. I outlined comprehensively in my second reading reply 
the government’s position on recommendation 13 and why the Henry VIII clause in this particular case is 
appropriate. I have indicated the views of the High Court in respect of Henry VIII clauses in that there is a role 
for them. Indeed, the committee has recognised and acknowledged that there is a place for such clauses and the 
propositions that the committee has stated are ones that the government accepts. We disagree with the conclusion 
that the committee draws from it. It is circumscribed in terms of its purpose, its effect and its operation. It is 
important that this clause remain in order to cover the contingencies that might arise as a result of the operation 
of the legislation to give effect to its policy, so we will be opposing the opposement! 

Division 
Clause put and a division taken, the Acting Chair (Hon Amber-Jade Sanderson) casting her vote with the noes, 
with the following result — 

Ayes (18) 

Hon Martin Aldridge Hon Brian Ellis Hon Col Holt Hon Helen Morton 
Hon Ken Baston Hon Donna Faragher Hon Peter Katsambanis Hon Simon O’Brien 
Hon Jacqui Boydell Hon Nick Goiran Hon Mark Lewis Hon Phil Edman (Teller) 
Hon Jim Chown Hon Dave Grills Hon Robyn McSweeney  
Hon Peter Collier Hon Alyssa Hayden Hon Michael Mischin  

 

Noes (10) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Adele Farina Hon Amber-Jade Sanderson  
Hon Stephen Dawson Hon Laine McDonald Hon Sally Talbot  

            

Pairs 

 Hon Paul Brown Hon Kate Doust 
 Hon Liz Behjat Hon Lynn MacLaren 

Clause thus passed. 
Clause 36: Term used: port facilities instrument — 
Hon ROBIN CHAPPLE: I want to go the last line of that clause. The clause states — 
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In this Part — 
port facilities instrument means — 

(a) a lease or licence in respect of port facilities entered into for the purposes of a section 10 
disposal; or 

(b) a lease or licence designated under section 37(2)(a) as a port facilities instrument for the 
purposes of the section in which the term is used, 

and includes that lease or licence as varied from time to time. 
What is the potential nature of variation and can it affect the port facilities instrument and in what way? I am 
looking to get an answer to that because it could be quite significant.  
Hon MICHAEL MISCHIN: It is referable to any change in the lease between the port authority and the 
successful bidder. It might take a variety of forms. Many leases are the subject of some variation down the track 
by negotiation between the parties, so this accommodates the reference to the lease being not only the lease when 
it is first executed, but also as it may be varied by agreement between the parties over time. 

Hon ROBIN CHAPPLE: Would that variation be by mutual consent? 

Hon Michael Mischin: Yes. 

Hon ROBIN CHAPPLE: Thank you. 

Hon Michael Mischin: A lease is a contract and can be varied only by agreement between the parties unless 
there is a statutory intervention into it. 

Hon ROBIN CHAPPLE: That variation is once the facility is sold. I am assuming this applies after it is sold. 
We know there is potential, because we have seen the documentation, that indeed the cost of the leases or 
licences could go up quite significantly depending on the purchaser. We are looking at $275 million total as the 
state’s contribution to this proposal. It is looking to sell it for $500 million. The private investor will have to 
recoup that quite dramatically, so one would expect to see the rentals going up. Will those rentals or leases be 
part of this variation? 

Hon MICHAEL MISCHIN: This provision relates to the relationship and leases between the port authority and 
the successful bidder. It has nothing to do with leases with the users. Those will be subject to an access and 
pricing regime that is prescribed under the legislation and a negotiate–arbitrate regime. Those are a separate 
issue entirely. 

Hon ROBIN CHAPPLE: Is there an economic aspect to those variations between the port authority and the 
purchaser? 

Hon MICHAEL MISCHIN: The lease the government proposes will be in the order of 50 years. 

Hon Robin Chapple: I apologise; I cannot hear. 

Hon MICHAEL MISCHIN: The lease that is contemplated by the government would be in the order of about 
50 years. Yes, there would be an up-front payment of that by the successful bidder. Any variations to that will of 
course have a commercial element to them but would have to be agreed between the government and the 
successful bidder in due course, if circumstances change. 

Hon ROBIN CHAPPLE: In that regard, could a variation be an increase or a decrease depending on the 
negotiated outcomes? 

Hon MICHAEL MISCHIN: It would be unlikely, one would have thought, having struck a deal for some 
50 years that both parties would agree to either an increase in the amount paid or a decrease in the amount paid. 
What is more likely is there would be a variation in terms perhaps in order to facilitate adapting to changed 
circumstances over the course of five decades, but the price is the price that has been agreed upon the divestment 
of the asset within the terms of the legislation. 

Hon ADELE FARINA: I seek clarification from the Attorney General on what leases or licences currently exist 
over Utah Point. 

Hon MICHAEL MISCHIN: We are essentially referring to the head lease between the Pilbara Ports Authority 
and the successful bidder, in due course. 
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Hon ADELE FARINA: I appreciate that is what the Attorney General is trying to convince us we are dealing 
with in this provision, but there is nothing in the wording of this provision that indicates that it is only the head 
lease. I ask my question again: are there any other licences or leases that currently exist over Utah Point? 

Hon MICHAEL MISCHIN: Yes, there are, but not in relation to a section 10 disposal. 

Hon ADELE FARINA: I point the Attorney General’s attention to the fact that clause 36(a) refers to — 

a lease or licence in respect of … a section 10 disposal; or 

(b) a lease or licence designated under section 37(2)(a) as a port facilities instrument for the purposes 
of the section in which the term is used, 

Clause 37(2)(a) is very broad. It states — 

designate a lease or licence as a port facilities instrument for the purposes of section 38 or 39, as the 
case requires; 

That makes no reference at all to a section 10 disposal.  

Hon MICHAEL MISCHIN: Members will note that clause 36 defines the term “port facilities instrument”, 
which is used in a variety of other clauses in part 5. It is used in clauses 37, 38 and 39. A definition is necessary 
because of the range of possibilities that may be entered into. 

Hon Adele Farina interjected. 

Hon MICHAEL MISCHIN: Clause 36 defines the term “port facilities instrument”, and gives a couple of 
options for that. The term “port facilities instrument” is used in a variety of clauses in part 5, notably clauses 37, 
38 and 39. It is necessary because of the range of possibilities and documents that might be executed with a view 
to entering into the transaction of who will be the primary operator. One possibility, for example, may be that 
there is a lease between the Pilbara Ports Authority and one entity as the operator of the facilities. Another may 
be that there is a different corporate structure that involves several entities being responsible for the operation of 
the port, or a sub-organisation. To facilitate or accommodate that possibility, which may be required for 
commercial and operative purposes, we have clause 36(b), under which the minister can designate that 
relationship as being the port facilities instrument for the purposes of the other provisions in the legislation 
dealing with that. It does not contemplate that that relationship will be entered into with a user. Users currently 
have lease arrangements with the Pilbara Ports Authority for the use of Utah Point. Those would be assets, or 
liabilities, as the case may be—contractual relationships that, under section 10 transfer orders, would be 
transferred to the subsidiary that will ultimately be part of the material that would fall within the operation of 
whomever the asset is disposed to. However, those arrangements would not be contemplated or fit within this 
provision. Otherwise we might end up with a designation that would be an absurdity and contrary to the entire 
spirit of what we are attempting if we were to designate a lease between the Pilbara Ports Authority and one of 
the current users as being the port facilities instrument. If that were to occur, we would basically have that user 
taking control of the Utah Point facility, and that is not what is intended. The purpose of this provision is to be 
able to designate the governing instrument for the purposes of the operation of the port, and that would be the 
successful bidder. 

Hon ADELE FARINA: It seems to me that all the examples that the Attorney General just ran through would 
fit under clause 36(a), and that would be a lease or licence in respect of port facilities entered into for the purpose 
of a section 10 disposal. The examples the Attorney General gave are all related to the running of Utah Point, so 
that would be part and parcel of the section 10 disposal. There is obviously another set of leases and licences that 
the minister will be provided with the power to designate as a port facilities instrument for the purposes of part 5. 
I am trying to understand which other leases or licences the minister would contemplate designating as a port 
facilities instrument for the purpose of clauses 38 and 39, and where in the wording of the Pilbara Port Assets 
(Disposal) Bill 2015 can I draw any comfort that it excludes any lease arrangement with a user? 

Hon MICHAEL MISCHIN: What is embraced into this is the lease between the Pilbara Ports Authority and the 
successful bidder. If the successful bidder, as may be expected, sets up a terminal operator entity, there is 
a sublease between the successful bidder and that terminal operator. What is allowed by clause 36, and 37 which 
allows the minister to designate, is to designate that instrument—the setting up between the successful bidder 
and the terminal operator—as being the port facilities instrument for the purposes of the legislation. 

Hon ADELE FARINA: Is that, effectively, a sublease or sublicence, not a licence or a lease as stated in 
clause 37(2)(a)? 

Hon Michael Mischin: Yes. It embraces that. It allows for that possibility. 
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Hon ADELE FARINA: Okay. Accepting that, what is intended by clause 37(2)(c)? What type of arrangements 
or agreements would be in place that would not be a lease or a licence that would be of a nature that the minister 
would feel the need to designate them as a port facilities instrument? 

Hon MICHAEL MISCHIN: The port operating deed, which forms part of a suite of transactions that may be 
entered into by the various entities. I add that the operating deed details the operating requirements for the 
operation of the port. It would not necessarily be a lease, but it would be a contractual agreement as to how the 
port was to operate. 

Hon ADELE FARINA: Would that be a contractual agreement or arrangement with the users? 

Hon MICHAEL MISCHIN: No, with the port operator. 

Hon ADELE FARINA: Would it include an agreement or arrangement between the port operator and the users? 

Hon MICHAEL MISCHIN: No, it would not. 

Hon ROBIN CHAPPLE: I am listening to this conversation with some interest. We are dealing with the lease 
arrangement between the purchaser with the port authority. Section 30 of the Port Authorities Act 1999 provides 
specific information how to operate the port. Given that we are talking about the lease and the licence in respect 
to the purchaser, can that lease or licence be varied from time to time in accordance with section 30 of the 
Port Authorities Act? If we can, it takes away the whole intent. 

Hon MICHAEL MISCHIN: Section 30 of the Port Authorities Act, of course, prescribes statutory functions and 
responsibilities to a statutory authority. That is not imported into a private operator, and nor could it be. To impose 
those obligations, they would have to be included in the lease agreement or port operating agreement; and, yes, 
those could be changed over time by way of a contractual agreement between the state and the operator. 

Hon ROBIN CHAPPLE: Is it the operator and not the lessees in relation to the use of that operated facility? 

Hon Michael Mischin: It is the users. 

Hon ROBIN CHAPPLE: I ask that because clause 30 explains that it is to prevent an acquirer from priority, as 
in making a profit for its shareholders, as opposed to facilitating trade and economic benefit to 
Western Australians. 

Hon Michael Mischin: Yes, but that is — 

Hon ROBIN CHAPPLE: I am trying to work out whether, if we can change that by changing — 

Hon MICHAEL MISCHIN: Perhaps I could just clarify this. Section 30 of the Port Authorities Act applies to 
port authorities operating the entire port, not just one facility within a port. 

Hon Robin Chapple: I understand that. 

Hon MICHAEL MISCHIN: What is contemplated by this legislation is the disposal and operation of 
a particular facility. We cannot just simply translate a general statutory obligation on port authorities generally 
into one particular contract; they would have to be dealt with separately. It may be, by way of the parameters 
within the lease contract between the successful proponent and the state, or in any operating agreement 
ultimately, but we cannot simply translate statutory responsibilities like that into this legislation. 

Hon ROBIN CHAPPLE: Just in this regard, I hope that the department and the minister have explained this to 
the current leaseholders, because it could have a huge impact on how they do business and the method by which 
they do business in the future if this is then sold. Has there been that dialogue? 

Hon MICHAEL MISCHIN: The existing terms are preserved under the lease agreements until they expire, and 
those will be the subject of renegotiation. A negotiation and arbitration regime is being set up under the 
legislation. 

Hon ADELE FARINA: When do the current leases expire? 

Hon MICHAEL MISCHIN: I cannot speak to all of them. I am informed that Atlas Iron, for example, has 
a lease until 2025 and another extension to 2030. 

Hon ROBIN CHAPPLE: Earlier we discussed the potential for there to be different purchasers and there may 
be many options. What would be the significance or end result if one of the leaseholders under the current 
arrangement became the purchaser? 

 [10] 



Extract from Hansard 
[COUNCIL — Tuesday, 11 October 2016] 

 p6682b-6700a 
Hon Kate Doust; Hon Michael Mischin; Hon Stephen Dawson; Hon Robin Chapple; Hon Martin Pritchard; Hon 

Adele Farina; Deputy Chair 

Hon MICHAEL MISCHIN: It would be the same as for any other purchaser, as it were. There are 
non-discrimination requirements; they cannot discriminate between other users. They would be obliged to 
comply with the port operating agreement. It would be no different from anyone else. 

Hon ROBIN CHAPPLE: The last line of clause 36 states that a port facilities instrument “includes that lease or 
licence as varied from time to time”. If that were the case, one might find that there might be a mutually 
beneficial outcome for a leaseholder who took over the whole lease to the detriment of other leaseholders. 
I would hope that some methodology or structure is in place to stop that anti-competitive nature eventuating in 
this process. 

The DEPUTY CHAIR (Hon Amber-Jade Sanderson): The question is that clause 36 be agreed to. 

Hon ADELE FARINA: I thought the Attorney General was going to answer. 

Hon Michael Mischin: Sorry; I thought that was a statement. 

Hon ADELE FARINA: If that is a statement, that is fine. Clause 37(3) states — 

The Minister may by order vary or revoke an order made under subsection (2). 

Subclause (2) provides that the minister may make an order that a lease or licence, or an agreement or 
arrangement, is designated as a port facilities instrument. I can understand the minister requiring a power to 
revoke that order, but I do not quite understand how the minister would vary that order. Either it is a port 
facilities instrument or it is not. Perhaps the Attorney General could explain what is intended within that head of 
power for the minister to vary an order. 

Hon MICHAEL MISCHIN: There are a number of possibilities. For example, if it were designating an 
agreement or arrangement, it could be that a number of agreements subsequently entered into are needed to 
supplement the original one. It may be to change the name of a party. There are all sorts of possibilities that 
allow for a variation rather than simply to revoke and re-declare. 

Clause put and passed. 
Clause 37: Minister may designate certain matters — 

Hon ROBIN CHAPPLE: Thank you — 

Hon Michael Mischin: I thought we had already been through clause 37. 

Hon ROBIN CHAPPLE: No; we were working on clause 36, Attorney General. I just thought I would let him 
know! Clause 37(4) provides that an order under this subclause must be published in the Government Gazette. Is 
that merely a publishing matter or is it a matter that will fall before the chamber? 

Hon MICHAEL MISCHIN: If the member is suggesting that it may be a reviewable instrument, no, it is not. It 
is simply the publication of it so that it is on the public record. 

Clause put and passed. 

Clause 38: Effect of provisions of port facilities instrument — 

Hon ROBIN CHAPPLE: Obviously, there is an amendment in my colleague’s name and I will deal more with 
that shortly. Clause 38 was looked at by the Standing Committee on Legislation to some extent. It noted that 
clause 38 will operate in conjunction with other clauses in part 5 to establish the framework for dealing with 
leases or licences that may be entered into for the purpose of a clause 10 disposal. Part 5 includes clauses 36, 37, 
39 and 40 of the bill. Clause 38 specifies a number of things. The committee acknowledged that the government 
needs to have the capacity to re-enter the facility and forfeit or terminate a contract in certain circumstances, but 
it was concerned that an agreement or arrangement would be able to override the existing rule of law, so the 
committee recommended that clause 38(2) of the Pilbara Port Assets (Disposal) Bill be amended to remove the 
words “despite any law or rule to the contrary”. Can the Attorney General respond to why he has not followed 
the committee’s recommendations about clause 38? 

Hon MICHAEL MISCHIN: I addressed all of this during the second reading reply. The government’s response 
to recommendation 14 was covered during the course of that reply. The words “despite any rule or law to the 
contrary” are an essential element of clause 38(2). Their removal would mean that the clause would have no 
substantive effect. The clause is necessary to protect the interests of the state and key elements of the agreements 
that will be negotiated with, and acceptable to, the terminal operator, so we cannot agree to the removal of those 
words. 
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Hon ADELE FARINA: The written law is there for a reason. It is usually to protect the party in the weaker 
bargaining position. It concerns me that we feel the need to include a provision in this bill that will undo what 
this Parliament has passed through other legislation to ensure that there is an equal bargaining position between 
the two parties entering into an agreement or a port facilities instrument. I think the Attorney General needs to 
provide some more detailed explanation about why this provision is considered necessary. It takes up matters 
such as the payment of any amount by way of premium, rent or other moneys under the port facilities agreement. 
I cannot see that that would be overruled by any other written law, unless it was manifestly unjust in some way. 
The same applies with the other provisions. The provisions seem to be pretty stock-standard contractual 
agreements. If the Attorney General could identify what other written law or rule might override a provision in 
a contract as outlined in clause 38, it would give us a better idea of why the government feels that this provision 
is needed in the bill. 

Hon MICHAEL MISCHIN: I have already covered much of this during the course of the second reading reply. 
Firstly, a successful bidder cannot really be described as a weak contractual party. Secondly, the bidder will 
consent to understanding that certain provisions in the contractual documents will override their common law 
and other statutory entitlements. Lastly, it is primarily directed to common law rather than written laws, which 
could mean things like mitigating loss and various other contractual principles. 

Hon ROBIN CHAPPLE: I am going to refer to the Port Authorities Act 1999. Clause 38(2) of the bill states — 

The provisions of a port facilities instrument, or of any related arrangement, dealing with the following 
matters have effect according to their terms despite any law or rule to the contrary — 

One assumes that the Port Authorities Act 1999 is a law. Could that be affected “despite any law or rule to the 
contrary”? 

The DEPUTY CHAIR: Members, I am going to leave the chair until the ringing of the bells for a brief break. 

Sitting suspended from 8.22 to 8.28 pm 

Hon MICHAEL MISCHIN: Clause 38(2) is aimed at protecting the validity of key agreed transaction terms 
entered into between the successful bidder and the government, including up-front payments and essential rights 
of re-entry and the like should the port authority need to re-enter the facility. The port authority itself is bound to 
continue to comply with its act. All this does is protect certain provisions in the contractual arrangement between 
the port authority and the successful bidder.  

Hon ROBIN CHAPPLE: I am assuming that the clarification is that there is no requirement, then, for the 
leaseholder in this instance to comply with the Port Authorities Act. 

Hon MICHAEL MISCHIN: Yes. 

Hon ROBIN CHAPPLE: That gives me a great deal of concern, because the idea of our ports is to facilitate 
trade for the economic benefit of all Western Australians. That is implicit. We are now potentially setting up 
a private port that can operate not for the best interests of all Western Australians, but for its own economic 
return. I think the Attorney General has just answered my question in that regard; therefore, I am immensely 
concerned that that is what we are doing. I would have thought that the interests of Western Australia would be 
paramount to the government and not the interests of an individual leaseholder into the future. 

Hon MICHAEL MISCHIN: I thank Hon Robin Chapple. I dealt with all of this and those concerns 
comprehensively in my second reading reply when addressing recommendation 3 of the committee’s report, and 
I thought I had done so in a manner that would satisfy those concerns. 

Hon ADELE FARINA: Perhaps the Attorney General can just indulge us a little more, so that we are clear on 
what we are doing here. We are actually saying that a port facilities instrument can be varied from time to time—
it can be varied after the sale of Utah Point—so as to override any impost that is placed on the buyer or 
leaseholder of Utah Point that is contained in the port facilities act. Fundamentally, we are saying that through 
clause 38, the instrument can override any written law or rule to the contrary. I think the point 
Hon Robin Chapple is making is a genuine point. He is seeking some clarification of whether there is capacity, 
through the variation of port facility instruments, to actually amend the application of the port facilities act to the 
leaseholder of Utah Point. 

Hon MICHAEL MISCHIN: Clause 38(2) is designed to protect the state. I cannot conceive of circumstances in 
which the state would do something to its detriment and have that override a state law. The port facilities act 
does not apply anyway. In any event, to the extent that there is a preference to the contractual relationship that is 
entered into by way of the port facilities instrument, it would only override any other law or rule to the contrary 
in respect of the specific matters identified in subclause (2)(a) to (f) and not generally. Those are very limited in 
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their operation, so it is not a general abrogation of the rule of law in Western Australia but in respect of 
arrangements on particular matters that might be conveniently dealt with as part of the port facilities instrument 
and the operation of the facility which may fall foul of some rule of law somewhere, whether common law, 
statute or regulation, but which needs to be made subject to that agreement in order to make the effective and 
efficient use of the port facility the paramount consideration. It is there to protect the state, as I have indicated. 

Hon ROBIN CHAPPLE: I have not been particularly satisfied with the Attorney General. He has tried. I will 
move Hon Lynn MacLaren’s amendment on the supplementary notice paper. I move — 

Page 25, lines 27 and 28 — To delete “despite any law or rule to the contrary”. 

Division 
Amendment put and a division taken, the Deputy Chair (Hon Liz Behjat) casting her vote with the noes, with the 
following result — 

Ayes (11) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Darren West 
Hon Alanna Clohesy Hon Adele Farina Hon Amber-Jade Sanderson Hon Samantha Rowe (Teller) 
Hon Kate Doust Hon Laine McDonald Hon Sally Talbot  

 

Noes (18) 

Hon Martin Aldridge Hon Peter Collier Hon Alyssa Hayden Hon Helen Morton 
Hon Ken Baston Hon Brian Ellis Hon Col Holt Hon Simon O’Brien 
Hon Liz Behjat Hon Donna Faragher Hon Peter Katsambanis Hon Phil Edman (Teller) 
Hon Jacqui Boydell Hon Nick Goiran Hon Mark Lewis  
Hon Jim Chown Hon Dave Grills Hon Michael Mischin  

            

Pairs 

 Hon Stephen Dawson Hon Paul Brown 
 Hon Lynn MacLaren Hon Robyn McSweeney 

Amendment thus negatived.  

Clause put and passed. 

Clauses 39 and 40 put and passed. 
Clause 41: Exemption from State tax — 
Hon ROBIN CHAPPLE: The committee did not hear a lot of information about the fact that clause 41 is 
mainly template legislation. It was identical to section 36 of the Perth Market (Disposal) Act 2015. Clause 41 
provides for an exemption from state tax. That is defined as duty chargeable under the Duties Act 2008 and any 
other tax, duty, fee, levy or charge under a law of Western Australia, being payable for anything done in relation 
to the disposal of the asset. We heard that it provided some flexibility to the minister to render an exemption 
inapplicable. Could the Attorney General please explain where that exemption would be inapplicable and in 
what context could that be initiated or applied and why? 
Hon MICHAEL MISCHIN: I am informed that in some circumstances a successful bidder may want to pay the 
tax and claim that as a tax deduction for their own purposes. 
Hon ROBIN CHAPPLE: In that regard, a purchaser could decide that they did not want to pay tax or did want 
to pay tax. It is interesting that we have that level of flexibility when the state most probably requires most of the 
taxes it could generate at this time. Was that an aspect of the sale provision to encourage purchasers? 
Hon MICHAEL MISCHIN: In terms of negotiating, it would be something that Treasury would be well aware 
of. Any reduction in the amount of duty that is paid is something that one would hope would be reflected in an 
increase in the purchase price. 
Hon KATE DOUST: I just wish to pick up on what Hon Robin Chapple started to raise. If the government has 
given consideration to deferring payment or not receiving payment on state taxes, be it under the Duties Act or 
any other tax, what modelling has Treasury done on the potential amounts that the government would cede by 
not applying those different types of tax in this circumstance? 
Hon MICHAEL MISCHIN: That modelling will be done once the retention value is calculated, and that will be 
done once we have received a bid and are able to calculate just what the retention value would be against what 
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the bid offers. In the end, it is intended to have a neutral effect. What we would lose in duties, we would pick up 
in revenue in another way. 
Hon ROBIN CHAPPLE: The Attorney General just said that this could affect the sale price. One assumes that 
whatever the outcome of this deliberation, it would necessarily improve the net benefit to the state in the sale 
price. If the sale price is the sort of figure that we are talking about—$500 million—anything that could affect 
the sale price will also affect the current leaseholders because obviously as the sale price goes up, the return 
needed by the person or corporation making the investment would need to be greater from the leaseholders. Has 
that been taken into account? What does the Attorney General or his advisers think might be the net outcome of 
getting a really decent sale price for this and the subsequent effect on the leaseholders and their rentals to a new 
purchaser? 
Hon MICHAEL MISCHIN: The sale price will not affect any of the current arrangements with the users. Those 
arrangements will continue because those leases that are currently in place with the Pilbara Ports Authority will be 
transferred to the proponent and contractual arrangements cannot be altered by one party alone. The successful 
bidder will have to take into account the current contractual arrangements with users. When those expire under 
the current regime, there is no limitation on what may be asked of those users for an extension beyond any 
option to renew the contracts and the leases that are currently in place. However, this legislation will set up 
a negotiate–arbitrate regime with oversight in order to ensure that the purposes of the Utah Point facility are 
maintained into the future. A greater level of satisfaction and comfort is available under the proposed regime 
than there is currently. 
Hon KATE DOUST: I listened to what the Attorney General said about how the lease is in place and it would 
not be able to be changed. Is the Attorney General able to provide to the committee the detail of the expiry date 
for each of the current leases?  
Hon MICHAEL MISCHIN: I cannot provide that information at the moment. I have mentioned Atlas because 
that information is public. I can take that one on notice. I will provide what can be provided, but I am informed 
that some of these arrangements are commercial-in-confidence because they are between the port authority and 
the particular users. I would need to see what can be provided. 
Hon KATE DOUST: I was not here, if there was an earlier question around this. Picking up on what 
Hon Robin Chapple said, I suppose the concern is that once this facility is disposed of, if the new operator has 
paid a significant amount for the use of this facility, either purchased or leased, they will be looking to recoup 
their money. We have already discussed the way the pricing was arranged for the junior miners’ access 
currently; that is, rather than being arranged around the price that the government expended, it has been arranged 
around the total price. If we add to that the cost of the lease or the purchase under the new arrangements, at some 
point the new operator will want to pull back the dollars. Whilst the Attorney General says it is a negotiate–
arbitrate situation, the junior miners will be like any other tenant in that circumstance. An offer will be put on the 
table and if they cannot afford the pricing arrangements put in front of them, they will have no other option but 
to walk. I imagine the concern of junior miners currently is that in the next few years they will more than likely 
face that type of situation. Given this facility was built for them, I suppose they are looking for some reassurance 
that there will be some level of support and they will not be forced out simply because they cannot afford to pay 
a higher rate than what is currently on the table. If the government legitimately wants to ensure that this facility 
is still in place for junior miners to use, how will it guarantee that they will be able to afford to stay there? 

Hon MICHAEL MISCHIN: I can say something more about this. I have already covered those elements on 
numerous occasions, but it has nothing to do with clause 41. If we get to the access and pricing regime, perhaps 
that is a better place to start asking questions like that. 

Hon KATE DOUST: I say this to the minister: if the divestment of this facility is in the best interests of the 
people of this state, and that is questionable, why is it in the best interests of the people of this state for the new 
proponent, whoever that may be, not to have to pay any state taxes? How can that possibly be in the best 
interests of the people of this state, given that the government is selling this facility only to try to clear its debt? 

Hon Michael Mischin: I have already answered that. 

Hon KATE DOUST: The Attorney General should stand; I did not hear him. 

Hon MICHAEL MISCHIN: I have already dealt with that. It is meant to be neutral in its effect. What is lost on 
the swings is gained on the roundabouts. Either stamp duty is paid or the price of the asset is increased in lieu 
thereof. It is a matter that will be analysed when dealing with the bid in due course. 

Hon ROBIN CHAPPLE: We have just heard from the Attorney General that the pricing arrangements will not 
change; they will be guaranteed. Will the $2.50 temporary discount that currently applies to all those 
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leaseholders—we are obviously in a downturn and they have that discount—also apply or does that fall by the 
wayside when it moves to a private operator? 

Hon MICHAEL MISCHIN: The $2.50 discount is something that can, as a matter of government policy, be 
implemented in the future. It expires on 30 June next year. There is no expectation of it beyond that anyway, or 
there ought not to be. But if it were thought appropriate that that be permitted in some form, government has 
a variety of ways to allow for that. That is point number one. Point number two is it has nothing to do with 
clause 41. 

Clause put and passed. 
Clause 42: Effect of this Act on existing rights and obligations — 
Hon ROBIN CHAPPLE: The Standing Committee on Legislation looked at clause 42 and determined that it 
could have an adverse effect on the existing rights that arise under statute and contract. Paragraph 3.87 states, in 
part — 

Clause 42 of the Bill provides that the operation of the Bill, including any acts or omissions done for the 
purposes of the Bill, is not to be regarded as: 

• a breach of confidence or any other civil wrong 

• a breach of contract or instrument, including any provision that deals with transfer of assets, 
rights or liabilities 

• requiring any act to be done under a (different) contract, or causing or permitting the 
termination or exercise of rights, or giving rise to a remedy or right under a contract, or being 
a default of a contract or causing a contract to be void or unenforceable 

Paragraph 3.89 states — 

The Committee notes that clause 42 is, again, template legislation that is identical to the PMDA. The 
Committee notes that despite the significant differences between the disposal of these two State assets, 
the Bill frequently draws from the PMDA. 

Paragraph 3.90 states — 

The Committee is concerned that clause 42 purports to override existing rights and obligations which 
arise under statute and contract. Treasury has advised that: 

It is usual in divestments undertaken pursuant to legislation to authorise the actions and 
omissions required to undertake the transaction … 

An example of where clause 42 would be used is in relation to an agreement between the PPA 
and a third party which contains a clause providing that, if PPA seeks to assign the asset 
which is the subject of the agreement, then the prior consent of that third party must be 
obtained. Clause 42 is intended to override such an assignment clause. Another example 
relevant to clause 42 is in relation to an agreement between the PPA and a third party which 
prohibits the PPA from assigning an asset, and a breach of that provision would allow the 
third party to terminate the agreement and sue for damages. Clause 42 is intended to override 
the prohibition, default and termination rights. 

Finding 9 states — 

The Committee finds that clause 42 of the Pilbara Port Asset (Disposal) Bill 2015 could have an 
adverse effect on existing rights that arise under statute and contract. 

Those existing rights were the rights of the junior miners—the miners that do not have access to other facilities 
in the harbour due to the nature of their business. My first question is: is the government concerned that 
clause 42 might be a damaging process to those junior and small miners?  

Hon MICHAEL MISCHIN: No, the purpose of clause 42 is to protect the state from action by others founded 
on actions that the state is required under the legislation to perform in order to give effect to the policy of the bill. 
It is actually a protection for the state; it is not to be used as a weapon against others but as a shield for the state 
to be able to do what it needs to do to give effect to the policy of the bill without that being used as a basis for 
action by third parties. 

Hon ADELE FARINA: The state does not need a shield, unless it is likely to be attacked by somebody, and 
clearly this envisages a situation in which the state might trample on the rights of another party, and it protects 
the state against any action by that party. In what circumstances does the minister foresee the rights of a third 
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party being impinged through the section 10 disposal of Utah Point; and will the minister give an undertaking 
that no current junior miner user of Utah Point will be affected in a way that negatively impacts on its business 
as a result of the section 10 disposal of Utah Point? 

Hon MICHAEL MISCHIN: I have already dealt with this at some length in my reply to the second reading 
debate when I was dealing with recommendation 16, and I gave a couple of examples on that occasion. 

Hon ADELE FARINA: I am sorry, but it is not very helpful for the Attorney General to keep saying that he has 
already dealt with something if the question arises directly from a response he has just given to a member who 
has asked a previous question. It would actually be helpful if the minister tried to facilitate the discussion here, 
rather than just continually say that he has already replied to the question in his second reading response. Unlike 
other members, I did not go to dinner during the dinner break; I went to my office and read the Attorney 
General’s second reading response. It was not very clear to me whether he had actually provided that answer 
during his second reading reply, so perhaps he can just run through it again, so that Hon Robin Chapple and I get 
answers to the questions being raised. 

Hon MICHAEL MISCHIN: One example would be if the Pilbara Ports Authority had a contract with a third 
party that included a nondisclosure condition, but it was necessary for the purposes of negotiation with a bidder 
to disclose that contract. This would protect the state from liability in being able to disclose that information, 
notwithstanding that it is contrary to the specific terms of the contract. Again, it is essential to protect the state 
against action in response to what needs to be done to give effect to the policy of the legislation passed by this 
Parliament, if it is passed. 

Hon ROBIN CHAPPLE: Could the information provided in that instance be of commercial value, or 
commercial-in-confidence; and, if so, why would the offended party not be in a position to seek some sort of 
damages because its commercial information had been provided in that process? I am assuming that that 
information would most probably be some of the contractual arrangements associated with the small miners, 
which might be brought forward to the potential purchaser. That purchaser, as we have identified, could be 
Korean, another small miner, or a major miner. I would imagine that if that information was provided, it would 
be to the economic detriment of one of the current small leaseholders, so why should they not have the ability to 
sue for damages in that regard? 

Hon MICHAEL MISCHIN: That is why there is a provision in clause 27 allowing the disclosure of certain 
information, to enable sensible negotiation and to allow proponents, as in any negotiation, to do their due 
diligence. There is also a specific prohibition that goes beyond mere contractual liability and that creates an 
offence for disclosing information that has been provided in confidence for the purposes of effecting the policy 
of the bill. I should add that these are standard provisions present in all analogous legislation dealing with 
government negotiations for the disposal of assets. 

Hon ROBIN CHAPPLE: In that regard, I therefore move the amendment standing in my name. 

The DEPUTY CHAIR (Hon Liz Behjat): You do not need to; you are just opposing the clause, in your 
amendment to clause 42. So I will put the clause and you can oppose it. 

Hon ROBIN CHAPPLE: I am just advising that we were going to move to delete the lines, but we will now 
seek to simply oppose the clause, and I am just advising the Attorney General of that fact. 

Division 
Clause put and a division taken, the Deputy Chair (Hon Liz Behjat) casting her vote with the ayes, with the 
following result — 
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Ayes (18) 

Hon Martin Aldridge Hon Peter Collier Hon Alyssa Hayden Hon Helen Morton 
Hon Ken Baston Hon Brian Ellis Hon Col Holt Hon Simon O’Brien 
Hon Liz Behjat Hon Donna Faragher Hon Peter Katsambanis Hon Phil Edman (Teller) 
Hon Jacqui Boydell Hon Nick Goiran Hon Mark Lewis  
Hon Jim Chown Hon Dave Grills Hon Michael Mischin  

Noes (11) 

Hon Robin Chapple Hon Kate Doust Hon Laine McDonald Hon Darren West 
Hon Alanna Clohesy Hon Sue Ellery Hon Amber-Jade Sanderson Hon Samantha Rowe (Teller) 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot  

            

Pairs 

 Hon Paul Brown Hon Lynn MacLaren 
 Hon Robyn McSweeney Hon Martin Pritchard 

Clause thus passed. 
Clause 43: No compensation payable — 
Hon MARTIN PRITCHARD: Reading this clause caused me some concern because it seems to be legislating 
away people’s entitlements and rights. I was wondering whether the Attorney General could explain to me, with 
particular reference to clause 43(1), (2) and (3), what is intended by that and whether it is indeed to protect the 
state from legitimate claims.  
Hon MICHAEL MISCHIN: I dealt with this also during the course of my second reading reply, but, in 
a nutshell, it protects the state of Western Australia and its people from actions taken by others as a consequence 
of the state giving effect to the will of Parliament, should this legislation be passed. Again, it is not an 
uncommon provision in legislation of this type. 
Hon MARTIN PRITCHARD: I understand, obviously, that the will of the Parliament should be allowed to 
proceed. Providing compensation for just claims does not stop the will of the Parliament; it just protects the state 
from monetary claims. If they are legitimate, compensation should be paid. Again, I am just trying to drill down 
a little further to understand whether it is specifically designed to obstruct a person’s legitimate claims, or is it 
something different from that? That, to me, seems to be a concern. 
Hon MICHAEL MISCHIN: It is to protect the state from a foundation of a course of action based on 
something that is a direct consequence of giving effect to the legislation. For example, if there is a provision in 
some agreement that an asset not be transferred without the consent of another party by operation of the act, that 
can take place in order to give effect to the legislation; it does not mean there is a compensation claim for the 
failure to give or seek consent. It may be that there are no damages as a consequence, but the point is that it will 
protect the state from causes of action being created on the basis of alterations to contractual arrangements if 
they are focused on, or a consequence of, the direct need to implement the legislation that is being passed. 
Another example was given in the course of the second reading debate of artificial arrangements made in the 
course of a transitional period, when a party might then seek to exploit the fact that those arrangements are being 
frustrated by the operation of the legislation. It eliminates that possibility of people gaming the system. 
Hon MARTIN PRITCHARD: I will not belabour the point, but it seems to me that the wording that creates 
that protection does not take any note of whether a claim is just. As I said, I will not ask the Attorney General to 
reply to that further unless he wishes to, but it could be that we are legislating away the legitimate claims of 
people affected by the implementation of this bill. I make the point again that paying compensation for just 
claims does not frustrate the implementation of the bill; it just means an additional cost can be taken into account 
with regard to the sale. I say again that my concern is that this clause does not distinguish between the situations 
that the Attorney General suggests could happen and legitimate claims. I am very concerned about a clause that 
does not draw that distinction. Again, I will not ask the Attorney General to respond unless he wishes to. 
Hon ROBIN CHAPPLE: In the briefing we received, it was identified that clause 43 would be used in relation 
to an agreement between the Pilbara Ports Authority and a third party that is assigned to the private sector 
terminal operator. A third party could claim that the rights and obligations of the PPA under the agreement were 
personal to PPA and could not be assigned or compensation could not be sought. Indeed, clause 43 is intended to 
override such compensation rights. On one level it is quite different from clause 42, which has been implemented 
in a number of asset sales. This is a fairly new provision for an agreement between the PPA and a third party that 
is assigned to the private sector terminal operator. In that regard, is the PPA the agent or the instrumentality or 
the authority that cannot be sued or the private sector terminal operator, or both? 
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Hon MICHAEL MISCHIN: Clauses 42 and 43 ought to be read together. Clause 42 eliminates the cause of 
action so that no valid claim can be made if it falls within the bounds of what is described there; clause 43 states 
that no compensation is payable by the state. One eliminates the cause of action; the other one goes further and 
says that even if there is a cause of action that has not been covered by clause 42, no compensation is payable as 
a result of it. But that protection is limited to the state, not to the lessee who is operating the port facility. 
Hon ROBIN CHAPPLE: I am clarifying that if a current lessee of Utah Point felt aggrieved by anything that 
was done under clause 42 and, subsequently, clause 43, it would not be able to take action by the very nature of 
the new lease for Utah Point and could not take any action against the Pilbara Ports Authority if it felt that its 
interests had been diminished or impacted negatively in any way. Is that what this is intended to do? If a current 
lessee felt aggrieved because its contractual arrangement or economic status had been affected by something that 
the PPA and a third party had done, irrespective of whether it was done in good faith or with malice, it would 
have no opportunity to seek compensation. 
Hon MICHAEL MISCHIN: The existing contractual arrangements between the users and the Pilbara Ports 
Authority will be transferred to the successful bidder that will be the lessee and operate the port facility. No 
compensation will be available by reason of that transfer of responsibility. This clause is aimed at protecting 
that—not any other tortious action that may be available or contractual action for a breach, if there is a breach of 
contracts in due course or anything of that nature, but simply as a result of implementing the policy of the act, 
which is to effect the transfer of the operation of Utah Point to another body. 
Hon ROBIN CHAPPLE: I thank the Attorney General for his answer. What compensation did the government 
think might be sought that caused it to bring this clause into being? Is it just a catch-all or is there an intent in it? 
Hon MICHAEL MISCHIN: I have already given an example, and I think I may have given some other ones in 
the second reading reply, but it is meant to prevent any claim based on the state giving effect to the policy of the 
legislation. It could be contractual; it could be an estoppel. It could be based on a variety of things. It is meant to 
protect the state against putting into effect Parliament’s will if the legislation is passed. 
Hon ROBIN CHAPPLE: Obviously, there is an amendment standing in Hon Lynn MacLaren’s name. We will 
not pursue that amendment, but we advise that we will oppose the clause as it stands. 

Division 

Clause put and a division taken, the Deputy Chair (Hon Liz Behjat) casting her vote with the ayes, with the 
following result — 

Ayes (18) 

Hon Martin Aldridge Hon Peter Collier Hon Alyssa Hayden Hon Helen Morton 
Hon Ken Baston Hon Brian Ellis Hon Col Holt Hon Simon O’Brien 
Hon Liz Behjat Hon Donna Faragher Hon Peter Katsambanis Hon Phil Edman (Teller) 
Hon Jacqui Boydell Hon Nick Goiran Hon Mark Lewis  
Hon Jim Chown Hon Dave Grills Hon Michael Mischin  

 

Noes (11) 

Hon Robin Chapple Hon Kate Doust Hon Laine McDonald Hon Darren West 
Hon Alanna Clohesy Hon Sue Ellery Hon Amber-Jade Sanderson Hon Samantha Rowe (Teller) 
Hon Stephen Dawson Hon Adele Farina Hon Sally Talbot  

 

            

Pairs 

 Hon Paul Brown Hon Lynn MacLaren 
 Hon Robyn McSweeney Hon Martin Pritchard 

Clause thus passed. 
Clause 44: Government agreements not affected — 
Hon KATE DOUST: First of all, I would like the Attorney General to explain what this clause is about, and 
then I have a follow-up question. 

Hon MICHAEL MISCHIN: Two state agreements relate to Utah Point. One concerns the tunnel, which is an 
asset of BHP Billiton Ltd, and the other one concerns the conveyor, which is an asset of BHP. They come within 
two different state agreements. One of them relates to Mt Goldsworthy and the other one to Mt Newman. The 
purpose of clause 44 is to preserve and protect those two agreements. 
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Hon KATE DOUST: Clause 44(4) states that this section does not limit section 27. Can the minister explain 
what that means? Does it limit the whole of that section or specific parts of it? 

Hon MICHAEL MISCHIN: By its terms, subclause (4) states that it does not limit the whole of section 27. 
Section 27 permits the disclosure of information to a bidder regarding those particular agreements. 

Hon ROBIN CHAPPLE: I am going to deal with a number of aspects of state agreements. I assume that the 
minister is referring to the Iron Ore (Goldsworthy-Nimingarra) Agreement Act 1972. Is that a yes or a no? 

Hon MICHAEL MISCHIN: One is the Iron Ore (Mount Newman) Agreement Act 1964 and the other is the 
Iron Ore (Mount Goldsworthy) Agreement Act 1964. 

Hon ROBIN CHAPPLE: Which act deals with the conveyor belt that goes under Utah Point? 

Hon MICHAEL MISCHIN: The conveyor is the subject of what is called the Harriet Point lease and that was 
granted pursuant to the Iron Ore (Mount Goldsworthy) Agreement Act 1964. The tunnel lease is under the 
Iron Ore (Mount Newman) Agreement Act 1964. 

Hon ROBIN CHAPPLE: Obviously, as we have gone through this legislation we have talked about a potential 
future purchaser. We need to understand that both of those agreements that the minister referred to relate to one 
and the same corporation. There used to be separate corporations, but now they are one and the same and they 
have rights under Utah Point. Two things emerge from that. Firstly, if one of the eventual bidders for Utah Point 
happened to be BHP Billiton, in either form of state agreement, because the agreements travel with the 
proponents and are not defined by lease or area and are actually part of the proponent, would that mean that 
having sold the facility to BHP—I am advised that it is not interested but I take that with a pinch of salt—it 
would then be subject to one of those two state agreement acts? As a result, the agreement referred to in the 
definition of “government agreement” in section 2(a) of the Government Agreements Act 1970 means that 
nothing would be affected in the sale of Utah Point. 

Hon MICHAEL MISCHIN: We are simply, by these facilities, preserving the rights of the parties under those 
separate state agreements. It should be noted that under “structure” in each of those particular acts, it is not just 
BHP as an entity; it is BHP Billiton Minerals Pty Ltd, which owns 85 per cent of the Harriet Point lease and 
85 per cent of the tunnel lease. Two other parties own the balance, the 15 per cent interest. The whole point of 
this is that it is not an asset of the Pilbara Port Authority. We cannot dispose of it under this bill. We are simply 
ensuring there is no doubt that whatever is done to Pilbara port does not affect the rights of those that have 
possession of those assets. 

Hon ROBIN CHAPPLE: I understand what the minister just said, and I agree with him. 

The DEPUTY CHAIR (Hon Liz Behjat): I think because you spoke across the minister, you might have 
missed it. 

Hon ROBIN CHAPPLE: The key issue is that if BHP took over the lease of Utah Point that would 
automatically, by the definition of how state agreement acts work, fall under the remit of a state agreement act. 
Clause 44 states — 

(1) In this section — 

Government agreement means an agreement referred to in paragraph (a) of the definition of 
Government agreement … 

(2) This Act does not prejudice or in any way affect any right or obligation of a party to a Government 
agreement. 

The government agreement in relation to the state agreement act held by BHP Billiton, Mount Goldsworthy, 
Nimingarra or any of those companies that comprise the agreement on both sides of the harbour—Finucane 
Island and Nelson Point—would be by this very nature the dominant law in force and would not have to comply 
with anything that had been stated in this legislation. 

Hon MICHAEL MISCHIN: That is not right. The lease of Utah Point under this legislation will not be a new 
state agreement. 

Hon ROBIN CHAPPLE: I am very intrigued by the minister’s response. How can the minister say that? Is 
there anything in this legislation that states it will not be subject to a state agreement act? The minister has said 
in clause 44 — 

Government agreement means an agreement referred to in paragraph (a) of the definition of 
Government agreement in the Government Agreements Act 1979 section 2 and, — 
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I am not sure whether Treasury is particularly aware of how state agreement acts operate, but I can assure the 
minister that the Department of Mines and Petroleum and the Department of State Development would identify 
that state agreement acts travel with the proponent; they are not lease-specific.  

Hon MICHAEL MISCHIN: The area that is being divested is not and will not be part of a state agreement 
ratified by Parliament. It has nothing to do with the two, or other, state agreements that are being preserved. 

Hon ROBIN CHAPPLE: Does that, by its very nature, immediately preclude BHP Billiton Ltd, in any form of 
those state agreement acts that cover that area, from being a legitimate tenderer for that facility? 

Hon MICHAEL MISCHIN: As I understand it, it could be a bidder, but those agreements do not cover the 
area. Those are separate agreements in respect of separate operations ratified by Parliament of which one of the 
assets for each of those agreements is either a conveyor under a lease or a tunnel. It has nothing to do with the 
area that is being divested; in fact, that is being separately preserved. On that note, however, I will move that we 
report progress. 

Progress reported and leave granted to sit again, on motion by Hon Michael Mischin (Attorney General). 
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